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THE COPYRIGHT ACT, 2001
(No. 12 of 2001)

"IN EXERCISE of the powers conferred by section 49 of the
Copyright Act, 2001, the Attorney-General makes the following
Regulations— _

THE COPYRIGHT REGULATIONS, 2020
PART |- PRELIMINARY

1. These Regulations may be cited as the Copyright
Regulations, 2020. ‘ -

2. The forms referred to in these Regulations shall be the forms
set out in the First Schedule.

3. The fees set out in the Second Scﬁedule shall be the
prescribed fees for the purposes of these Regulations.

PART [I—REGISTRATION OF COPYRIGHT WORKS

4, (1) The Executive Director shall keep and maintain a
databank of authors and their works known as the Copyright Register,
in accordance with section 5 (f) of the Act, in which the following
particulars shall be recorded -with respect to any copyright work that the
copyright owner elects to register—

(a) the title of the copyright work;

(b) the name of individual or organization, identity card number
or certificate of incorporation for a company, of the author,
owner, assignee or exclusive licensee of the copyright work;

(c) adescription of the work;

(d) the physical, postal and email address of the copyright
owher;

(e) the date of affixation of the copyright work; and

(f) any other information that the Executive Director may
consider relevant.

(2) The Executive Director may maintain the Copyright Register
in electronic or physical form.

(3) Where the owner of a work wishes to have it registered in
accordance with paragraph (1), he or she may apply for its registration
in Form C.R. 1 as set out in the First Schedule, accompanied with the
prescribed fee, and submit a copy of the work to the Executive
Director:

Citation.

Forms.

Fees.

Copyright
Register,
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Provided that in the case of books and magazines, proof of
deposit at the National Library shall suffice.

(4) Where an application is successful, the Executive Director
shall issue the applicant with a certificate of registration in Form C.R. 2
as set out in the First Schedule.

(5) Where an application has been made in electronic form, the
Executive Director may issue the applicant w:th an electronic
certificate:

Provided that the electronic certificate shall have tamperproof
security features.

~ (6) The Executive Director shall keep and maintain an index or
indexes of the Copyright Register as may be necessary.

(7) The Executive Director may, for good cause or on application
by an interested party and on such conditions as the Executive Director
may deem fit, amend the Copyright Register to correct errors by—

{(a) entering relevant information in the Copyright Reglstcr that
may have been wrongly omitted;

{b) removing any entry that may have been wrongly made or
remaining in the Copyright Register; or

(c) correcting an error or defect in the Copyright Register. .

(8) Every entry made in the Copyright Register or particulars of
any work entered therein shall be made accessible to the public in

~ electronic form on the payment of a fee and in a manner as the Board

may approve.

(9) An application for the change of name or address of a
copyright holder shall be made on Form CR. 3 as set out in the First
Schedule.

(10) Where there is a change of ownership in respect of any
copyright work, the new or former owner of the copyright work shall
apply for a change of ownership shall be made in Form No. CR. 6 as
set out in the First Schedule and accompanied by a certified copy of the
relevant instrument of transfer.

5. (1) This regulation shall apply to section 33 (3A) of the Act

(2) An application for the recordal of an assignment or a license
of a copyright work from outside Kenya shall be made in Form CR. 5
as set out in the First Schedule and accompanied by a centified copy of
the deed of assignment or similar instrument,

Application  for
registration  of
copyright works
from outside
Kenya.
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(3) Where an application under paragraph (2} is successful, the
Executive Director shall issue the applicant with a certificate of
registration of assignment or license in Form C.R. 5 as set out in the
First Schedule.

(4) Such approved registration shall be entered in the Copyright
Register upon payment of a Registration fee as set out in the Second
Schedule.

6. (1) This regulation shall apply Lo section 36 of the Act.

(2) A sound recording or audio-visual work imported into Kenya,
intended for sale or offered for sale, hiring, lending or intended for
distribution to the public for commercial purposes in Kenya, shall have
affixed on the media an authenticatton device.

{3) The authentication device shall be issued by the Board and be
tamper-proof and serially numbered.

{(4) The authentication device shall be affixed by the copyright
holder whose copyright work has been entered in the Copyright
Register before it is released in the market.

(5) An application for the affixing of an authentication device of
copyright work under section 36 (1) shall be made in Form CR. 7 as
set out in the First Schedule and accompanied by relevant documentary
evidence that the author of the work or copyright holder of the works
has authorized the manufacture, production or distribution of the work
in Kenya.

7. (1) A Copyright Inspector appointed under section 39 (1) of
the Act shall carry and produce on request by any person a Board
Tdentification Card or Certificate of Authority bearing the Board’s seal
while executing his or her duties,

(2) The Board shall publish in the Gazerre the name of a
copyright inspector appointed under section 39 (1) of the Act.

" (3) The Certificate of Authority referred to in paragraph (1) shall
be in Form C.R. 8 as set out in the First Schedule.

8. (1) A notification of seized goods under section 41 (3) of the
Act shall be in Form C.K. 9 as set out in the First Schedule,

(2) A notification of seized goods under section 41 {3) shall
specify the date, physical address of the place of seizure, number, type,
brand and description of the seized items and in the case of large
quantities of seized items, single items need not be described and rnay
be listed as a block.

(3) A notification of seized goods under section 41 (3) shall be
filled in triplicete and a copy shall be issued to the persen from whom

Authentication of
copyright works.

Copyright
Inspectors.
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the goods have been seized and sigr‘l'ed by the person who prepares it or
seized the goods.

9. (1) An author or copyright holder who wishes to renounce a
copyright work shall notify the Executive Director in writing of his or
her intention to renounce the copyright work.

(2) The Board shall publish the notice of renunciation uﬁder
paragtraph (1) in the Gazerte.

10. (1) In accordance with section 49 (2) (b) of the Act, these
Regulations shall also apply to—

(a) in respect of literary works, musical works and artistic
works, to individuals or bodies corporate who are citizens
of, domiciled or resident in or incorporated under the laws of
another country and which provide for the protection of
copyright and related rights;

(b) those works and audio-visual works first published in a
country which is a party to treaty to which Kenya is also a
party and which provides for the protection of copyright and
related rights; and L

(c) individuals or bodies corporate who are citizens of,
domiciled in those audio-visual works and photographs first
made available to the public or first published in a country
which is a party to a treaty to which Kenya is also a party
and which provides for protection of copyright and related
rights, ' . '

PART III—-MISCELLANEOUS PROVISIONS

11. A person who wishes to obtain a copy of a document kept by
the Board shail apply to the Board in Form C.R. 11 as set out in the
First Schedule for a certified copy or in Form C.R. 12 as set out in the
First Schedule for an uncertified copy and on the payment of the
prescribed fee.

12. (1) The Board may, on application by any person, issue a
copy of a lost or destroyed certificate,

(2) An application for a copy of a lost or destroyed certificate
shall be in Form CR.13 as set out in the First Schedule,

(%, An application for a copy of a lost or destroyed certificate
shall be accompanied by a declaration or affidavit under oath with
respett to the loss or destruction of the certificate in Form CR.14 as set
out in the First Schedule.

13. The Board may extend the time for doing an act or taking
proceedings, other than the time expressly provided for in the Act, on

Renunciation of
copyright.

Extension of
Regulations,

Application  for
copies of
documents.

Copies of lost or
destroyed
documents.

Extension of time.



1992 Kenya Subsidiary Legislation, 2020

such conditions as it may specify or on request or application of the
person who has been time-barred.

14. (1) A form that is required to be signed on behalf of a
corporation shall, unless an agent signs it, be signed by a director or the
secretary of the corporation.

(2) The fallowing provisions shall apply if a form is required to
be signed on behalf of a partnership—

(a) unless the form is signed by an agent, the form shall bed

signed by a partner or by a person who satisfies the Board
that the person is authorized by the partnership to sign on its
behalf; and

(c) the form shall set out the names and addresses of the partners)

15. The Oaths and Statutory Declarations Act shall apply with
respect to a statutory declaration or an affidavit under the Act or these
Regulations in Form C.R. 15 as set out in the First Schedule.

16. (1) A document submitted or provided to the Board under
section 21 (1) and (3) of the Act and shall be in the English language.

(2)Ifa éopy of a document that is required to be submitted or
provided under section 21 (1) or (3) is not in the English language, the
following shall apply—

(a) an English translation of the document shall be provided

along with the copy of the original document;
(b)
(c)

the translation shall be certified to be an accurate translation;

if more than one copy of the document is required, one copy
of the translation shall be provided for every copy of the
document required;

{d) if the Board determines that the translation is not accurate,
the Board may refuse to accept it and may require an
accurate translation to be provided or submitted; and

{e) the copy of the document shall be deemed not to have been
provided or submitted until the required translation and
copies thereof are provided or submitted.

17. The Copyright Regulations, 2004 are repealed.
18. (1) A permit, license, certificate, authorization or any other

document issued or granted under the repealed Regulations shall
continue to be valid for the unexpired period thereof.

Signing of forms,

Statutory
declarations.
Cap. 15,

Documents to be
in English
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(2) A person who had applied for a new permit, license,
certificate, authorization or any other document under the repealed
Regulations, shall continue to operate under the terms of the permit,
license, certificate, authorization or any other document held by that
person as if the application had been made under these Regulations
until the application is determined.
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FORMS
FORM C.R. 1 (r. 4 (3))

THE COPYRIGHT ACT, 2001
‘ - THE KENYA COPYRIGHT BOARD
APPLICATION FOR REGISTRATION OF A COPYRIGHT WORK

Name and Address of the Applicant(s)
Physical address of the applicant(s)

Name and address of an agent (if any)
Category of copyright work

Date of fixation/ reduction into material form
Title of the copyright work

I/We, the applicani(s) identified above apply for registration of the above copyright work
as :

[/We attach hereto two copies of the copyright work (where applicable).

We hereby declare that the copyright work, the subject of this application, is an original
work.

Dated at __this day of 200

Signatiure(s) oo

Applicant(s)
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FORM C.R.2(r. 4 (4))
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD
CERTIFICATE OF REGISTRATION OF A COPYRIGHT WORK

It is hereby certified that a copyright work in the ................. ...
category entitled ... and numbered ..........cocoiiiennn,
been registered in the name of ...

Issued by,

...............................................

EXECUTIVE DIRECTOR, KECOBO
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FORMCR.3(r.4(9)
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD
APPLICATION TO AMEND NAME OR ADDRESS OF THE COPYRIGHT HOLDER

Name and Address of the Copyright Holder(s)
New name

Physical address of the applicant(s)

Previous Address

Name and address of an agent (if any)
Category of copyright work

Copyright registration number (attach
copyright certificate)

Dated at this day of 20
' SIgRAIUTE(S) «ooveririene s i

Applicant(s)
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‘ _ FORM CR. 4 (r.4 (10))
THE COPYRIGHT ACT, 2001 '

' THE KENYA COPYRIGHT BOARD _
APPLICATION FOR RECORDAL OF A LICENSE IN THE COPYRIGHT REGISTER

Name and Address of the
Applicant(s)

Physical address of the applicant(s)

Name and address of an agent (if
any)

Name and address of the parties to
the license/assignment/ contract

Title of copyright wark

Type of License

Date of License/Assignment

Copyright Registration Number

The list of documents required by regulation 6 is attached hereto in a separate sheet of
paper.

Dated at this day of 20
Signatiure(8) . vovvrriinierrei e
" Applicant(s)
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FORMC.R.5(r.5)
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD
CERTIFICATE OF REGISTRATION OF A LICENCE/ASSIGNMENT IN THE

COPYRIGHT REGISTER

It is hereby certified that a copyright License/ Assignment entitled
ettt teteeeettrarer it eier st tratttens aresieresersesiesarseeserennns and numbered
..................................................................... has been recorded in the name
o P O PN
L
In respect of an application for recordal of a license/ assignment in the copyright register.
Dated at this day of 20__

Seal of the Board

.......................................................

) Executive Director
The Kenya Copyright Board
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FORM CR.6(r.4{10))

THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD

APPLICATION TO HAVE A CHANGE OF OWNERSHIP OF A COPYRIGHT WORK
RECORDED IN THE COPYRIGHT REGISTER ' .

Name and Address of the Applicant(s)

Physical address of the applicant(s)

Name and address of an agent (if any)

Title of copyright work

Name and address of registered owner(s)

Name and address of new owner(s)

Copyright Registration Number (Artach
certified copy of registration certificate)

The change of ownership was effected by;

Dated at
20 i

A deed of assignment

Any other instrument (specify)
this day of

Signature(s) ...................................

Applicant(s)



2000 Kenya Subsidiary Legislation, 2020

FORM CR. 7 (r. 6 (5))
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD

APPLICATION FOR AUTHENTICATION OF A COPYRIGHT WORK UNDER
SECTION 36(1) OF THE ACT

Name And Address of the Manufacturer/ producer or
sound recording or audio-visual work

Physical address

Name and address of an agent (if any)

Category of copyright work for which authentication is
being sought

Copyright application/registration number (if any)
Number of copies to which this application relates

I/We, the applicant(s) identified above, hereby apply for authentication of the above
copyright work under section 36(1) of the Act and I/We attach a certified copy of the
contract allowing me/us to sell or distribute the said works.

I/'We declare that the information given above is true to the best of my/our information,
knowledge or belief.

NOTE: Authentication devices are not transferable.
Dated at this day of 20

SIgnature(s) .......ovieniniiiiinn

Applicant(s)
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FORM CR.8 (r. 7 (3))
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD
CERTIFICATE OF AUTHORITY TO ACT AS A COPYRIGHT INSPECTOR UNDER

SECTION 39(1)
It is hereby confirmed 157
............................................................... was zppointed by the Board as a
Copyright InSpector On the .......ce.viveiiriiiiiiorciircrcriienraeteees ciraeennsd day of
................................................... . | PP PPRPPPPORRRPRRN - 11 |

is authorized to discharge duties of a copyright inspector in Kenya assigned to him by the
Board under the provisions of the Act and these Regulations.

Dated at this day of ' 20

.......................................................

Executive Director
The Kenya Copyright Board

.........................................................................................

Signature and Personal Number of Copyright Inspector

Seal of the Board
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FORM CR.9(r.8(1)
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD
INVENTORY OF SEIZED GOODS

OB.NO: .o, DATE: ....coiiiiiiininiiienne TIME OF
SEIZURE:......ccoii it i

ACEOF SEIZURE: ......c..ocovivnvniiniiines

S5.NO {ITEM NAME NUMBER DESCRIPTION

NAME(S) AND SIGNATURES OF THE ARRESTING OFFICER(S)

1. 4.
2. 5.
3. 6.

NAMES AND SIGNATURES OF THE PROPRIETOR/MANAGER/SHOP
ATTENDANT/PERSON(S) PRESENT IN THE PREMISES

NAME AND SIGNATURES OF THE COMPLAINANTS(S) AND WITNESSES

PREPARED BY: . VERIFIED BY: _

SIBNALUTE  cevvciriiiertersrerie s st s s s s s s s

R T T 11 S PPN
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FORM CR. 10 (Reg. 15)
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD
The Executive Director
The Kenya Copyright Board '
APPLICATION TO USE FOLKLORE UNDER SECTION 49 (d) OF THE ACT

Name And Address of the Applicant(s)

Physical address of the applicant(s)

Name and address of an agent (if any)
Details/description of folklore to which this application
relates

The purpose for which folklore is to be used is:

I/We, the applicant(s) identified above, hereby apply to use the folklore specified above.
BEFORE ME

COMMISSIONER OF OATHS

Dated at this day of 20

Signature(S) ....ociiiiinriiii s

Appl icaﬂt(s)
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FORMCR. 11 (r. 11)
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD
REQUEST FOR A CERTIFIED COPY

Name and Postal Address of the person making
request

Physical address of the person making the request
Name and address of an agent (if any)
Description of the document requested

Reasons for the request

Dated at : this day of 20

Signature(s) ...ococoiiiiiiiiiiiiiin i,

Applicant(s)
NOTE:

1. Please use a separate form for each document requested
2. This form may be used to obtain certified copies of documents or extracts.

3. Please describe any special requirements, If the space provided is not sufficient,
please use a separate sheet of paper.
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Form C.R. 12 (r. 11)
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD
REQUEST FOR AN UNCERTIFIED COPY

Name And Address of the person making
request

Physical address of the person making the
request

Name and address of an agent (if any)
Description of the document requested
Reasons for the request

Dated at this day of 20
Signature(s) .....cocvveeiiiicuiinrrnreaanien

Applicant(s)
NOTE:
1. Please use a separate form for each document requested
2. This form may be used to obtain certified copies of documents or extracts.

3. Please describe any speciél requirements. If the spﬁce provided is not sufficient,
please use a separate sheet of paper.
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FORM CR. 13 (r. 12 (2))
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD
REQUEST FOR A COPY OF A LOST OR DESTROYED CERTIFIED

Applicant’s reference

Name and address of applicant
Physical address of applicant

Name and address of an agent (if any)
Registration number of the certificate
Title of the work /subject of the
certificate

I/'We the above identified applicant(s), hereby apply for a copy of the above quoted
certificate that has been lost or destroyed.

The Statutory declaration or affidavit required under Regutation .......... s attached.

Also attached is a police abstract (for lost certificate)

Dated at this day of 20
Signature(s) ...cocovviiriini i

Applicant(s)
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FORMC.R. 14 (r. 12 (3))
REPUBLIC OF KENYA

IN THE MATTER OF OATHS AND STATUTORY DECLARATIONS ACT

CHAPTER 15 LAWS OF KENYA
AND
IN THE MATTER OF THE COPYRIGHT ACT, 2001
AND

IN THE MATTER OF AN APPLICATION FOR REQUEST OF A COPY OF A LOST

OR DESTROYER CERTIFICATE

AFFIDAVIT
1 and of PO Box No.
do hereby make oath and state as follows;

1. THAT I am an adult of sound mind and (Status/position
in the Applicant) of (Name of the Applicant) and
hence competent to swear this affidavit.

2. THAT I am a citizen of the Republic of and a holder of a
National Identity Card No. ./ Passport No.

3. THAT (Name of the Applicant) is the duly
registered owner of a copyrightable work titled {Name
of the Work) and holder of a copyright certificate No. .

. . . ]

4. THAT on or about __ the copyright certificate was
misplaced or defaced.

5. THAT I have exhausted all possible means of trying to trace the lost certificate
and hereby swear this affidavit in support of an application for replacement.

6. THAT what is deponed to herein above is true and within my own knowledge.

SWORN at by the said )

)
This day of in the year ) :

BEFORE ME. ) {Deponent))
COMMISSIONER FOR OATHS/MAGISTRATE )
DRAWN BY:
(law firm)
(Physical Address)

P.OBOX - {Town) . (Postal Code)




2008

Kenya Subsidiary Legislation, 2020

SECOND SCHEDULE r.3
FEES
PART A - FEES PAYABLE FOR THE KENYA COPYRIGHT BOARD SERVICES
S.No. Services offered Natural Corporate entities
persons (associations, state
corporations, registered
business names and
Vimited liability
companies)
1. Copyright Registration per work sh. 100 Sh. 500
Copyright Registration per Software Sh. 500 Sh. 1,000
registration
2. Application to amend name or Sh. 100 §h. 300
pddress of the Copyright Holder ,
3. A pplication for recordal of a license orSh. 5,000 Sh. 10,000
ssignment in the copyright register
4. . |Application to have a change of Sh. 100 Sh. 100
pwnership of a registered copyright
work )
5. Request for a certified copy of Sh. 500 Sh. 1000
xiocuments held by the Board
5. equest for uncertified copies of Sh. 300 Sh. 500
" documents held by the Board
7. Request for a copy of lost or destroyed(Sh. 200 Sh. 500
Certificate of registration or a
registered Copyright Work .
8. Expedited Copyright Registration Sh. 300 Sh. 500
within 12 working hours {in addition
ko relevant registration fees). }
9. Application for registration of a new |— Sh. 250,000
Collective Management Organization
10. A pplication for renewal of registration [— Sh.100 per member on the
of a Collective Management CMO register subject to a
Organizations. rminimum fee of Sh.
200,000
11. Application for authentication device [Sh.4 Sh. 4
subject to a minimum of 100 pieces
Part B - BLANK TAPE MEDIA TARIFF
S/No. |[Item description Levy
1 Audiocassette, audiocassette minidisc, audio-CD-R/RW|Sh. §
2 Video cassettes (VHS, Hi8, Mini DV, VideoR) |Sh. 5
3 DVD-R, DVD+ RW,DVD+ R, DVD + RAM, DVC, {5h. 10
mini DVD, Blu-Ray disk, PC diskettes, DDS tapes,
i Travan disc; CD-R, CD-RW
4 DVD writer external (PC), CD-ROM recorder external |3% of cost price net of

{(PC); and any other recording device for audio-CD

taxes
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R/RW whether or not integrated with a hard disc
5 Television with HD recorder, DVD-HD recorder, Sh. 100
Video-HD recorder (cameras), Digital recorders (MP3,
I-pods, MP4, etc .}

6 VHS recorders, digital receiver with HD (PVR), hard 5% of purchase price
drive media players, Blu-Ray recorder external, digital |[net of taxes
camcorders, digital cameras with SD cards, digital
recorders for IPTV and VOD services

7 Game consoles, media box, minidisc, compact flash Sh. 200
memories, memory stick, smart media memory cards,
portable hard disc (external), ZIP drive, data, USB Flash

disk
8 Audio recorders and video recorders 4% of cost price net of
taxes
Photocopy/printing paper per ream Sh. 20
10 Personal Laptops/computers, mobile phones, smart 1.5% of purchase price
watches net Taxes
11 Modulators, decoders/signal receivers, digital jukeboxes|3% of purchase price
net of taxes
12 Photocopying machine, printing plates, printers/printing |2% of purchase price
machines net of taxes
13 Computer external hard drives o |8h 300

Made on the 31st August, 2020.

P. KIHARA KARIUKI,
Attorney-General.

LEGAL NOTICE NoO. 178
- THE COPYRIGHT ACT, 2001
{No. 12 of 2001)
THE COPYRIGHT (COLLECTIVE MANAGEMENT) REGULATIONS, 2020
' ARRANGEMENT OF REGULATIONS
Regulation -
PART I—-PRELIMINARY

1—Citation '

2 Interpretation :
PART I[--REGISTRATION OF COLLECTIVE MANAGEMENT ORGANISATIONS

3— Application for registration

4— Action where there is no collective management organisation for a category of
rights . -

5 —Requirements for application for renewal of registration
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PART III— SUPERVISION OF COLLECTIVE MANAGEMENT ORGANISATIONS
6 —Collective management organisations to report '
7 —Qualification of an inspector '
8 — Validity of appointment of an inspector

| 9—Format of reporting financial statements

PART IV—~MANAGEMENT OF COLLECTIVE MANAGEMENT ORGANISATIONS
10— Board’s participation in meetings ‘ '
11—Public participation in the registration of collective management organisations
12-—(}.eneral'obligations of collective management organisations

13 —Particular obligations of collective management organisations in relation to right
holders

14 —Membership rules of collective management organisations
15—Members of collective management organisations
16— General meeting of collective management organisations
17 —Supervisory function
18 —Management, etc.
19— Lifestyle audits

PART V—RIGHTS® MANAGEMENT
20— Collection and use of rights revenue
21 —Deductions
22 —Distributions of amounts to rights halders
23—Rigfhts managed under representation agreement
24— Deductions and payments in representation agreeinents
25—Licensing
26— Public participation in the development of copyright tariffs
27—Users’ obligations '

 PART VI—INFORMATION MANAGEMENT

28— Information provided to other collective management organisations

29— Information provided to right holders, other collective management organisations
and users

30— Disclosure of information to the public
31—Form and contents of annual report

PART VII—DISPUTE RESOLUTION
32— Procedure of alternative dispute resolution

33— Alternative dispute resolution
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34 —Notice for supply of information
35— Notice of nen-compliance
36—Penalty for non-compliance
37—Demand for financial penalty
38— Appeals )
PART VIII-PENALTIES
39—Recovery of unpaid penalties
40 —Penalty not to be paid during pendency of appeal
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THE COPYRIGHT ACT
(No. 12 of 2001}

IN EXERCISE of the powers conferred by section 49 of the Copyright Act, 2001,
the Attorney-General makes the following Regulations—

THE COPYRIGHT (COLLECTIVE MANAGEMENT) REGULATIONS, 2020

1. These Regulations may be cited as the Copyright (Collective  Citation.
Management) Regulations, 2020.

2. Inthese Regulations, unless the context otherwise requires—  Interpretation.

“Board” means the Kenya Copyright Board established under
section 3 of the Act;

“general meeting” means the annual general meeting or the
special general meeting through which members of a collective
management organisation participate and exercise their membership
rights;

“management fees” means the amounts charged, deducted or
offset by a collective management organisation from revenue generated
from rights or from any income from the investment of revenue
generated from rights to cover the costs of the management of
capyright or related rights;

“member” means a right holder or an entity representing right
holders, including other collective management organisations and
associations of right holders, who or which has fulfilled the
membership requirements of a collective management organisation and
admitted by it;

“non-distributable” in relation to amounts due to right holders,
shall be construed in accordance with regulation 13.(9);

“proxy” has the meaning assigned to it under the Companies Act, No. 17 of 2015.
2015;

“representation, agreement” means an agreement between
collective management organisations whereby one collective
management organisation authorises another collective management
organisation to manage the rights it represents;

“rights revenue” means income collected by a collective
management organisation on behalf of right holders, whether deriving
from an exclusive right, a right to remuneration or a right to
compensation;

“royalty” means payment of an agreed rate to a right holder for
the use of a copyright work; and

“user” means a persoil carrying out acts subject to the
authorization of right holders, remuneration of right holders or payment
of compensation to right holders,

3. (1) An application under section 46 (2) for the registration of a  Application for
collective management organisation shall be in Form CMO 01 as set Tegistation.
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out in the Schedule and accompanied by the following documents—

(a)a certified copy of the certificate of registration as a company
limited by guarantee and incorporated under the provisions of
the Companies Act, 2015;

(b)a certified copy of the Memorandum and Articles of
Association of the collective management organisation;

(c)where applicable, a certified copy of the collective
management organisation’s annual returns submitted in
accordance with the Companies Act, 2015, showing the
corporate structure of the organisation during the period
ending on the 31" December of the year unmediately
preceding the date of the apphcanon, :

(d)where applicable, audited accounts of the collective
management organisation for the five years preceding the date
of the application;

(e)the names, addresses and copies of valid documents of identity
of the members of the collective management organisation;

(fyany other document or information that the Board may
require;

{g)a detailed report of its operatlons during the year precedmg the
date of the application;

(h)certified copies of the licenses or deeds authorizing the
management of the rights; and

(i)a business plan showing the collective management
organisation’s financial infrastructure, personnel and capacity
for collection and distribution of royalties.

(2) The certificate of registration of a collective management
organisation shall be in Form CMO 02 as set out in the Schedule.

4. (1) Where a collective management organisation has not been
established in respect of any category of rights, or the license for a
collective management organisation in a category has been revoked, the
Board shall, by notice in a newspaper with the largest circulation, invite
fresh applications for the registration of a collective management
organisation with respect to that category.

(2) Where more than one organisation applies for the same class
of rights, the Board shall evaluate each application separately and
register the organisation that best represents the interests of the right
holders with respect to that category of rights.

5. At least three months before the lapse of its registration, a
collective management organisation shall apply to the Board to renew
its registration in Form CMO 03 as set out in the Schedule and the
application shall be accompanied by —

(a) a certified copy of the organisation’s certificate of
incorporation;

No. 17 of 2015.
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(b) a cemﬁed copy of the orgamsauon s Memorandum and
Articles of Association;

(c) a statement of changes made to the Memorandum and
Articles of Association during the year precedmg the
application;

{(d) certified copies of the organisation’s audited accounts for the
year preceding application;

(e) the organisational structure of the organisation and names
and qualifications of its senior management;

(D a statement of changes in senior management and reasons
thereof;

(g) a statement of the monies collected and distributed as
royalties in the year preceding the application;

(h) a list of members of the organisation and copies of their
documents of identity;

(i) a detailed report of its operations during the year precedmg
the application; and

(i) a representative sample of documents of authorisation by
members of the organisation.

(2) Where there is a singie applicant for a collective management
organisation license and the application does not fulfil any of the
requirements for registration under the Act, the Board may waive the
requircment if it determines that the failure to fulfil the requirement
shall not adversely impact the effectiveness of the orgamsatlon

Provided that the collective management ‘organisation shall be
required to comply with all the requirements for regtstratlon during the
period of its registration by the Board.

(3) The Board, in determining whether or not a collective
management organisation has the capacity to collect and distribute
royalties, shall consider the following factors—

(a) whether or not there is demonstrated 1ntegr1ty, transparency
and accountability in the collection and dlstnbunon of
royalties by the organisation;

(b) whether or not the organisation adheres to the national values
and principles of govemance prescrlbed by Article 10 of the
Constitution;

{c) the particulars of the directors and their antecedents;

(d) whether or not the organisation’ s membership s
representative of the holders of the category of rights that it
claims to represent;

(e) whether or not the administrative costs exceed thiny percent
of the royalties collected by the organisation;

(f) whether or not royalties are regularly and properly
distributed using approved distribution rules
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(g) the particulars of the senior maragcinent and their academic
and professional qualifications;

(h) the strategies and systems of the organisation for ensuring
that royalties are collected and distributed efficientiy;

(i) the audited accounts of the organisation;

(j) whether or not the organisation has submitted quarterly
reports before the tenth day of next quarter; and

(k) any further information or clarification that may be useful in
determining the application for renewal.

(4) Where the information required under paragraph (3) is not
available, the Board shall appoint an auditor to conduct a systems’,
forensic or financial audit of the organisation as may be necessary.

{S) The certificate of renewal of registration shall be in Form
CMO 04 as setout in t_he Schedule.

6. (1) Each collective management organisation shall submit at
least once in every three months a report on any matter regarding its
members’ interests during the period the organisation is registered
including accounts, and minutes of ordinary, special or general
meetings of the organisation.

(2) The collective management organisation shall submit to the
Board the notices of its Board meetings at least seven days before the
meeting and the Board may send a representative to attend the meetings
of the organisation.

(3) A person who attends a meeting of a collective management
organisation as a representative of the Board under paragraph (2) shall
not be eligible or entitled to be paid an allowance by the organisation
for attending the meeting.

7. For the purposes of section 46D (i) of the Act, the Board shall
appoint a person experienced and qualified as an accountant to
undertake the inspection as may be required under the Act.

(2) An inspector appointed under paragraph (1} shall not be an
employee of the Board or the collective management organisation
being inspected.

(3) The costs and fees of an inspection shall be met by the Board
on delivery of the inspection report.

8. (1) For the purposes of section 46E (1) (e}, an inspector
appointed by the Board may conduct the inspection of the collective
management organisation for a period not exceeding three months.

(2) For the purposes of section 46E (f}, the Executive Director
shall appoint a statutory manager by letter and such appointment shall
be published in the Gazette and two newspapers with the largest
circulation.

9. For the purposes of section 46F (a) and in addition to the
annual financial statement of the collective management crganisation,
the organisation shall submit a detailed summary of total revenue
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collected from each source &f income, royalties paid, any income

retained for adininistrative costs, taxes retained or paid on the income,’

and incomes not distributed.

10. (1) Each collective management organisation shall
submit to the Board a copy of the notice of each annual general meeting
ot extraordinary general mecting. '

(2) A member of a collective management organisation who
intends to insert an item in the agenda of a meeting of the organisation
shall submit his or her notice of intention to amend the agenda to the
Company Secretary and the Board.

11. (1) The Board shall ensure effective public participation in
the registration of collective management organisations by according
an equal and fair chance to any interested party to apply and be
considered for registration or licensing as a collecuve management
organisation under the Act.

(2) The following procedure shall be applicable in the reglstratlon
or licensing of collective management orgamsatlonsu

(a) the Board shall, at least sixty days before the expiry of a
license or validity of registration, by notice in the Gazette,
invite any interested person to apply for grant of collective
management organisation license under the Act;

(b) an application for a collective management organisation
license shall be submitted to the Board in the prescribed
format not later than fourteen days after the notice under
subparagraph (a); :

(c) the Board shall, within fourteen days after the expiry of the
period specified under paragraph (b), publish in the Gazerre
the list applicants and invite written representations from any
interested person on the suitability of apphcant to be licensed
or registered;

{(d) the Board shall, within seven days after the expiry of the
period specified in subparagraph (c), convene at least one
public hearing to receive oral views from the general public
on the suitability of each applicant to be licensed or
registered; and ‘

(e) the Board shall, within seven days after the holding of the
public hearing specified in paragraph (d)— '

(i) notify in writing each applicant of the Board’s decision
setting out its reasons thereof; and

(ii) publish in the Gagzette a summary of its decisions
regarding the applications for licensing or registration.

(3) Any notice required to be published under this regulation
shall be published in one newspaper of national circulation.

12. Each collective management organisation shall—

Board’s
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management
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{a) actin the best interests of its members;

that —

{b)

not impose on its members any obligation*s which are not
objectively necessary for the protection of the members’
rights and interests or for the effective management of the
members’ rights; and

(c) shall act for the collective benefit of its members as its sole or

13,

(@)

(b)

(c)

(d)

()

®

main purpose and which fulfils one or both of the following
criteria—

(i) be owned or controlled by its members; and
(ii) be organised on a not-for-profit basis.

A collective management organisation shall ensure

its members have the right to authorise to the collective
management of —

(i) members’ rights;

(ii) categories of rights; and

(iii) types of works;

it manages the matters specified in paragraph (a):

Provided that the management of the matters specified in
paragraph (a) falis within the scope of the organisation’s
activities or unless the organisation has objectively justified
reasons to refuse management;

its members have the right to grant licenses for non-
commercial uses of any of the matters specified in paragraph
(a);

its members have the right—

(i) to terminate the authorization to manage the matters
specified in paragraph (a); or

(ii) to withdraw the authorisation from a collective
management organisation the matters specified in
paragraph (a) upon serving the organisations with a
fourteen days’ notice;

if there are amounts due to a member for acts of exploitation
which occurred under a license granted before the time
termination or withdrawal under paragraph (d) took effect,
the member shall retain the rights under regulations 12, 13,
19, 20 or 29;

it does not restrict the exercise of rights referred to in
paragraphs (d) and (e) by requiring, as a condition for the
exercise of those rights, that the management of the matters
referred to in paragraph (a) which are subject to the

organisations.
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{(g)

(h)

(1)

14.

()

(b)

termination or the withdrawal are entrusted to another
collective management organisation;

where a member authorises a collective management
organisation to manage that member’s rights —

(i) the member gives consent specifically for each of the
matters referred to in paragraph (a), which the member
authorises the collective management orgamsanon to
manage; and

(i) that consent shall be in writing or in any other
documentary form,

it informs a member of member’s rights under paragraphs (a)
to {g) and any conditions attached to the right in paragraph
(c) before obtaining the member’s consent to the collective
management organisation managing thc matters set out in
paragraph (a);

the rights under paragraphs (a) to (1) are set out in the
memorandum and articles of assoc:ation of the collective
management organisation; and

in the organisation’s memorandum and articles of
association, there is an express provision that the
organisation’s primary objective is ‘the collection and
distribution royalties on behalf of its members.

(1) A collective management organisation shall —

accept as members, where they fulfil the membership
requirements specified in the articles and memorandum of
association—

(i) rights holders; and

(ii) entities representing rights holders including other
collective management organisations or associations of
right holders; and

in a case where the organisation refuses to accept an
application for membership, provide in writing to the rights
holder the reasons for its refusal.

{2) A collective management orgamsatlon shall ensure that its
membership requirements—

(a)

(®)

()
3)

are based on objective, transparent and non-discriminatory
criteria;

are included in its memorandum and articles of association;
and

are made publicly available.

A collective management organisation may impose a

subscription fee on its members:

Membership rules
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Provided that the subscription fee shall be agreed upon at a
general meeting of the members and approved by the Board.

15.

(a)

(b)

(<)

A collective management organisation shall— *

ensure that its memorandum and articles of association
provides for appropriate and effective mechanisms for the
participation of its members in decision-making;

ensure that the representation of the different categories of
members in decision-making process is fair and balanced;

allow its members, and rights holders who are not members
but who have a direct legal relationship with it by law,
license or other contractual arrangement, to communicate
with it by electronic means for the purposes of exercising
members’ rights; and

(d) keep and maintain records of its members and regularly

(a)

(b)

(c)

(d)

update those records.

A collective management organisation shall ensure that—

a general meeting of its members is convened at least once a
year;

the general meeting shall decide on any amendments to the
memorandum and articles of association of the organisation,
and the membership terms of the collective management
organisation;

the general meeting shall decide the appointment and
dismissal of the organisation’s officials, review the officials’
performnance and approve their remuneration and other
benefits;

in accordance with regulations 11, 12 and 13, the general
meeting shall decide—

(i) the policy on the distribution of amounts due to
members and right holders;

(ii) the policy on the use of non-distributable amounts;

(iii) the investment policy on rights revenue and any income
arising from the investment of rights revenue;

(iv) the policy on deductions from rights revenue and any
income arising from the investment of rights revenue;

(v) the risk management policy;

(vi) the approval of any acquisition of, sale of or charge on
immovable property;

(vii) the approval of mergers and alliances with other

Members of
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management
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organisations; and

(viii) retained amounts and the purpose of the retention of
the amounts;

(e) the genera]l meeting shall control the activities of the
collective management organisation by  appointing an
independent external auditor to regularky audit its accounts;

(f) all members participate in, and vote at, the general meeting;

(g) every member has a right to a proxy to participate in, and
vote at, the general meeting on the membet’s behalf:

Provided that the appointment shall be in wrmng and shall not
result in a conflict of interest; and

{h)subject to subparagraph (g)—

(i) a proxy shall be valid for the general rneetmg at which it
is used;

(ii) the proxy shall enjoy the same rights in the general
meeting as those to which the appointing member would
be entitled: and

(iii) the proxy shall cast his or her vote in accordance with
the instructions issued by the appeinting member.

17. (1) A collective management organisation shall monitor the
activities of, and performance of duties by, persons managing the
business of the organisation.

(2) The purpose of supervision shall be to ensure that—

(a) there is a fair and balanced representation of the different
categories of members in the body exermsmg the supervisory
function; and

(b) the body exercising the supervisory {unction reports on the
exercise of its powers to the general meeting at least once in
each year.

18. (1) A collective management organisation shall ensure that
any person who manages its business does so in a prudent manner,
using prudent administrative procedures, accounting procedures and
internal control mechanisms.

(2) A collective managernent orgamsanon shall establish
procedures —

(a) for avoiding conflicts of interest; and

(b} where conflicts of interest cannot be avoided, to identify,
manage, monitor and disclose actual or potential conflicts of
interest in such a way as to prevent them from adversely
affecting the collecting interests of rights holders represented
by the organisation.

(3) The procedures referred to in paragraph (2) shall include an

Supervisory
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annual statement by the person referred to in paragraph (1) to the
general meeting, stating—

(a) any interests in the collective management organisation;

(b) any remuneration received in the preceding financial year

from the collective management organisation including
benefits in kind and other types of benefits;

(c) any amount received in the preceding financial year as a
rights holder from the collective management organisation;
and

(d) a declaration conceming any actual or potential conflict
between—

(i) any personal interests and those of the collective
management organisation; and

(ii) any obligations owed to the cellective management
organisation and any duty owed to any. other person.

{4) A collective management organisation shall ensure that its
training procedures for employees, agents and representatives include
appropriate training on conduct that complies with its obligations under
these Regulations.

19. (1) There shall be conducted, at least once in each year, a
lifestyle audit of each member of staff of a collective management
organisation.

(2) The lifestyle audit shall be conducted by an auditor appointed
at the general meeting.

(3} The board of a collective management organisation shall
ensure that members of its staff are not related to any member of the
board.

20. (1) A collective management organisation shall ensure—

(a) that it is diligent in the collection and management of rights
revenue;

(b) that it keeps separate in its accounts —

(i) rights revenue and any income arising from the
investment of rights revenue; '

(ii) any own assets it may have and income arising from
such assets, from management fees, subscription fees or
from other activities; and

(iii) adminijstration and distribution amounts;

(c) that it does not use rights revenue or any income arising from
~ the investment of rights revenue for purposes other than
distribution to rights holders, except where it is allowed—

(i) to deduct or offset management fees in accordance with
the Act or these regulations; or

(ii) to use rights revenue or income arising from the

Lifestyle audits.

Collection and use
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investment of rights revenue in accordance with the Act
or these regulations; and

(d) that where it invests rights revenue, or income arising from
the investment of rights revenue, it does so—

(i} in the best interests of the rights holders whose rights it
represents; and

(i) in accordance with the general investment and risk
management palicy of the organisation.

(2) The board of a collective management organisation shall seek
the approval of distribution rules from the general meetmg of its
members.

(3) Any income sought to be retained by the collective
management organisation shall be with the approval of the members in
a general meeting and be cxpended for the purpose members have
resolved. :

21, (1) A collective management organisation shalt ensure that
where a rights holder authorises it to manage the rights holdet’s rights,
the organisation shall provide the right holder with information on—

(a) management fees; and

(b) any other deductions from the rights revenue and any income
arising from the investment of the rights revenue. before
obtaining the right holder’s consent to manage the right
holder’s rights. '

(2) A collective management organisation shall ensure that
deductions—

(a) are reasonable in relation to the services provided by the
collective management organisation to right holders, and

(3) A collective management organisatioﬁ shall ensure that
management fees do not exceed justified and documented costs
incurred by the organisation.

(4) A collective management organisation shal! ensure that where
it provides social, cultural or educational services out of deductions
from rights revenue or income arising from the investment of rights
revenue, such services shall be provided fairly.

22. (1) A collective management organisation shall regularly,
diligently and accurately distribute and pay amounts due to rights
holders in accordance with. the organisation’s general policy on
distribution.

(2) A collective management organisation shall distribute and pay
the amounts due to right holders promptly, but in any event not later
than the beginning of the period which starts nine months from the end
of the financial year in which the rights revenue was collected.

(3) Notwithstanding paragraph (2), a colleétiife management
organisation may distribute or pay the amounts due to rights holders out
of time if there are objective reasons for not distributing or paying the

Deductions.

Distributions of
amounts to rights
holders.
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amounts including reasons relating to—

(a) reporting by users;

4

(b) identification of rights or right holders; or

(¢) matching of information on works and other matters with
rights holders.

(4) A collective management organisation shall ensure that
amounts due to right holders are kept separate in the accounts of the
organisation where —

(a) those amounts cannot be distributed within the specified
time; and

(b) paragraph (3) does not apply.

(5) A collective management organisation shall take all necessary
measures to identify and locate rights holders for the purposes of
distribution and payments of amounts due to the rights holders
including —

(a) making available, not later than three months after the
beginning of the period specified in paragraph (2),
information on works and other matters for which a right
holder has not been identified or located to—

(i) the rights holders represented by the collective
management organisation or entities which are its
members and which represent rights holders; and

(ii) the collective management organisations with which it
has concluded representation agreements;

(b) verifying the relevant records relating to a rights holder for
the purposes of distribution or payment of due amounts; and

() where rights holders remain unidentified or not located,
making the information referred to in subparagraph (b)
available to the public not later than one year after the period
referred to in subparagraph (a).

{6) The information referred to in paragraph (5) shall include,
where available —

(a) the title of the work or other matter;
(b) the name of the rights holder;

(c) the name of the publisher or producer of the work or other
matter; and

(d) any other relevant information which could assist in the
identification of the rights holder.

(7) Amounts due to right holders shall be non-distributable for
the purposes of these regulations where—

(a) they cannot be distributed before the end of the period of
three years from the end of the financial year in which the
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collection of the rights revenue occurred; and

(b) the collective management organisation has taken all
necessary measures to identify and locate the right holders.

{8) A collective management organisation shall provide its
members with statements of the royalties paid within a given period.

23, {1) A collective management organisation shall not
discriminate against any rights holder whose rights it manages under a
representation agreement.

 (2) Despite the generality of paragraph (1), a collective
management organisation shall not discriminate against a rights holder
whose rights it manages under a representation agreement with respect
to— ‘ '

(a) applicable tariffs;
(b) management fees; and
(c) the conditions for—
‘(i) the collection of rights revenues; and
(i) the distribution of amounts due to right holders.

24, (1) A collective management organisation shall not make
deductions, other deductions of management fees—

(a) from the rights revenue derived from the rights it manages on
the basis of a representation agreement; or

(b) from income arising from the investment of rights revenue,
unless the other collective management organisation that is
party to the representatmn agreement expressly consents to
the deductions.

(2) A collective management organisation shall regulatdy,
diligently and accurately distribute and pay amounts due to other
collective management organisations.

(3) A collective management organisation shall distribute or pay
put amounts due under paragraph (2) promptly but in any event no later
than the beginning of the period which starts nine months from the end
of the financial year in which the rights revenue was collected.

(4) Despite the generality of paragraph (3), a collective
management organisation may not distribute or pay out amounts due
under paragraph (2) if there are objective reasons for not distributing or
paying including reasons relating to—

(a) reportmg by users;
(b) identification of rights or right holders; or

(c) fnatching of information on works and other subject matter
with right holders.

(3) The other collective management organisation referred to in
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paragraph (1) or, where it has a member which is an entity representing
rights holders, that member shali ensure that it distributes and pays the
amounts due to rights holders promptly but in any event not later than
the beginning of the period which starts six months from the receipt of
amounts, save where paragraph (4) applies with the necessary
modifications.

25. (1) A collective management organisation—

{a) and a user shall negotiate the licensing of rights in good
faith; and

(b} and a user shall negotiate in good faith the tariffs for
exclusive rights and rights to remuneration in relation to—

(i) the economic value of the use of the rights in trade
taking into account the nature and scope of the use of the
work and any other relevant matter;

(ii) the economic value of the service provided by the
collective management organisation; and

(iii) the value added by any service providers and
individuals; and

(c¢) notify the user in writing of the criteria used for the setting of
the tariffs specified in subparagraph (b).

(2) A collective management organisation shall—

(a) respond promptly to requests from users indicating, among
other things, the information needed in order for the
collective management organisation to offer a license; '

(b) upon receipt of all relevant information, promptly either—
(i) offer alicense; or '

(ii) deny the vser a license and notify the user in writing of
the reason for the refusal;

(¢) allow users to communicate with it by electronic means,
including the purpose of reporting on the use of the license;
and

(d) after giving a user a license, treat that user in good faith.

Licensing.

(3) Where more than one collective management organisation '

operates in one sector, the collective management organisations shall
enter into a recognition agreement for joint negotiations of licensing
and the joint collection of royalties.

26. Three months before tariffs approved under section 46A of
the Act are due to expire, the Board shall —

(a) notify the relevant collective management organisations to
propose new tariffs for the next licensing period;

(b) require the collective management organisations to compile a

Public
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comprehensive list of users of their works by business
association;

(¢) require the collective management organisations, within
fourtcen days after the expiry of the period specified in
paragraph (a), to notify and share the proposals with users;

(d) require the collective management organisations, within
fourtecn days after sharing the proposals with users, to hold a
users’ forum to discuss and negotiate the proposed tariffs for
the purposes of approvmg the publication of the new tariffs
in the Gazette,

(e) require the collective management orgamsatlons, within
seven days from the date of the meeting under paragraph (d),
submit the discussed tariffs to the Board together with a copy
of the resolution by the users agreeing to'the new tariffs;

(f) within seven days after receiving the approved tariffs under
paragraph (e), invite, by notice in a newspaper with a
nationwide circulation, the public, collective management
organisations and any other interested party to a public
forum to discuss the draft proposal and collect views on the
proposal;

(g) hold the public forum contemplated in paragraph (f) within -

fourteen days of the date of the notice spec1fied in paragraph
®

(h) convene a group comprising of a member of the Board and a
representative of the collective management organisations
shall incorporate the views and comments from the public
forum into the draft tarlff proposal and submit it to the
Board,

(i) convene a validation workshop of the public, collective
management organisations and any other interested party
within seven days of the forum convened under paragraph
(g) to approve the revised tariffs; and

(j) submit the revised tariffs to the Cabinet Secretary within
seven days of being approved under paragraph ().

27. (1) A user and a collective management organisation shall
enter into a written agreement on the information that the user shall
provide to the collective management organisation where such
information is necessary for— T

(a) the collection of rights revenues; and

(b) the distribution and payment of ampunts due to rights
holders.

(2) The collective management organisation and user shall ensure
that they take into account, as far as possible, voluntary industry
standards on the format for the information referred to in paragraph (1}.

28. (1) A collective management orgémisation shall make
available by electronic means the information specified in paragraph
(2) at least once in each year to the other collective managernent

Users’
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organisations on whose behalf it manages rights under a representation  organisations.
agreement for the period to which the information relates.

(2) The information required to be made available under
paragraph (1 shall include—

(a) the rights revenue attributed for the rights managed under a
representation agreement;

(b) the amounts paid by the collective management
organisation—

(i) for each category of rights managed under the
representation agreement; and

(ii) for each type of use for the rights managed under the
representation agreement; '

(c) rights revenue attributed which is outstanding for any period;
{d) deductions made in respect of management fees;

{(e) deductions made for a purpose other than in respect of
management fees;

(f) any licenses granted or denied with regards to works and
other matters covered by the representation agreement; and

(g) resolutions adopted by the general meeting insofar as the
resolutions are relevant to the management of the rights
under the representation agreement,.

29. (1) Subject to regulation 28, a collective management Information

organisation shall make the information specified paragraphs (2) or (4), E’T;‘d‘d t:?;ﬂrgm

where applicable, available by electronic means and without undue ogn:cré;,: ©

delay, in response to a duly justified request, to— management
otganisations and

users.
(a) a collective management organisation on whose behalf it
manages rights under a representation agreement;

{b) aright holder; or
(c) auser
{2) The information under paragraph (1) shall include—

{a) the works or other subject matter the collective management
organisation represents;

(b) the rights the collective management organisation manages
directly or the collective management organisation manages
under representation agreements; and

{c) the countries covered.

(3) Paragraph (4) shall apply where, due to the scope of the
activity of the collective management organisation, the work
or other subject matter which it represents cannot be
determined.

(4) The information specified in this paragraph is—

(a) the types of works of other subject matter the collective
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(b

(c)

30.

(a)
(b)

management organisation represents;

the rights the collective management organisation manages;
and

the countries covered,

(1) A collective management organisation shatl—

publish the information specified in paragraph (2); and

publish and keep up to date on its public website the
information specified in paragraph (2).

(2) The information specified in this paragraph is—

(a)

(b)

(c)

(d)

(e)

(f)

31.

the collective management organisation’s memorandum and
articles of association;

the Ilist of officials of the collective management
organisation;

the collective management organisation’s policy on the
distribution of amounts due to right holders;

the coilective management organisation’s policy on
manggement fees;

the collective management organisation’s policy on
deductions, other than in respect of management fees,
from—

(i) rights revenue;

(ii) income arising from the investment of rights revenue
including deductions for the purposes of social, cultural
and educational services; and

(iii) the complaint handling and dispute resolution
procedures available or the coliective management
organisation; and ‘

the collective management organisation’s annual reports and
audited accounts.

(1) This regulation shall apply to the filing of annual reports

and audited accounts under section 47 of the Act.

(2) Every registered collective management organisation shall,
within three months after the end of the financial year, submit to the
Board, in Form CMO 03 as set out in the Schedule, an annual report for
that year accompanied by a copy of the organisation’s audited accounts
in respect of that year.

(3) The annual report referred to in paragraph (2) shall contain—

(a)

(b)

a comprehensive report of the organisation’s activities during
the year; .

a list of the organisation’s members at the end of the
financial year; -

Disclosure of
information to the
public.

Form and contents
of annual report.
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(c) the total amount of royalties collected by the organisation;:

(d) the amount of royalties paid to each member by the
organisation;

(¢) the amount of money spent by the orgamsatlon on
administration and operations;

(f) the name, postal and physical address of the auditors of the
organisation;

(g) the amount of money used for the social fund;

(h) non-distributed royalties and reasons for the non-distribution;

(i) the names, addresses and occupations of current officials of
the organisation; and

(j) any other relevant information as the Board may require.

32. (1) A collective management organisation shall make

available to— '
(a) its members;

(b) rights holders who are not its members but who have a legal
relationship with it by law, assignment, license or other
contractual arrangement;

(c) collective management organisations on whose behalf it
manages rights under representation agreement; and

(d) users;
effective and timely procedures for dealing with complaints.

(2) The matters covered by the procedures for dealing with
complaints referred to in paragraph (1) shall relate in
particular to—

(a) the authorisation to manage nghts;

(b) the termination or withdrawal of rights;

(c) membership terms; -

(d) the collection of amounts due to right holders;
{e) deductions and distributions;

() the service provided; and

(g) the conduct of members of staff during licensing.
(3) A collective management organisation shall —

(a) respond in writing to complaints; and

(b) give reasons where it rejects a complaint.

33. (1) A collective management organisation shall ensure that
the disputes to which paragraph (2) applies can be submitted to an
independent and impartial alternative dispute resolution procedure:

Provided that the parties shall consent to the alternative dispute
resolution procedure.

(2) This paragraph shall apply to disputes between a collective
management organisation and one of its members, a right holder, a user

Procedure of
alternative dispute
resolution.

Alternative
dispute resolution.
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or another collective management organisation concerning compliance
with these Regulations.

34. (1) The Board may give notice to—
{a) acollective management organisation,
(b} a member

{c) a right holder or a body representing the interests of right
holders;

(d) a user or body representing the interests of users,

requiring the person to whom the notice is given to supply
the information or document required in the notice at a time
and a place and in a form and manner specified in the notice,

(2) The person to whom the notice is given shall supply to the
Board the information or document which is specified or described in
the notice.

(3) Nothing in this regulation gives the Board any power to
require a person to supply any information or document which the
person would be entitled to refuse to supply on the grounds of
advocate-client privilege, on the grounds of confidentiality of
communications, confidential business information or any information
the disclosure of which is protected or otherwise restricted by any other
law. '

(4) Nothing in this regulation shall be construed as requiring a
person to provide information if to do so might incriminate that person.

35. (1) Where the Board finds that a collective management
organisation has failed to comply with its obligations under these
Regulations, the Board may give a compliance notice to that person,
body or organisation. '

{2) A compliance notice shall be in writing and shall —

(a) state the collective inanagement organisation has not
complied with a provision of these Regulations;

(b) specify the provision in question and state the acts or
omissions which contravene that provision;

{c) request the collective management organisation, where non-
compliance with the provision is continuing—

(i) to end the non-compliance within such time as the notice
may specify; and »

(ii) provide evidence that the non-compliénce has ended,

(d) if the Board thinks fit, request the collective management
organisation to provide a written undertaking that non-
compliance with the provision shall not be repeated; and

(¢) caution the collective management organisation that if —

(i) the organisation does not comply with the compliance

Notice for supply
of information.

Notice of non-
compliance,



Kenya Subsidiary Legislation, 2020

2031

notice, or

(ii) the organisation fails to comply with' a written
undertaking provided in respect of the compliance
notice,

further action may be taken in accordance with the Act or these
Regulations,

(3) The Board may withdraw a compliance notice and in doing so
shall give the collective management organisation notice of the
withdrawal.

(4) Where a compliance notice has been given, no action to
impose a penalty under these Regulations may be taken in relation to
that failure unless the collective management organisation to whom it
has been given has failed—

{a) to comply with the compliance notice; or

(b) to comply with a written undertaking provided in respect of a
compliance notice.

36. (1) The Board may impose a financial penalty on a collective
management organisation if the Board is satisfied upon hearing the
collective management organisation that the collective management
organisation has failed to comply with its obligations under these
Regulations.

(2) Where the Board imposes a financial penalty on a collective
management organisation under paragraph (1), the Board may also
impose a financial penalty on a director, manager or similar officer of
that collective management organisation. :

(3) The amount of the financial penalty shall be such amount as
the Board considers appropriate.

(4) In deciding what amount is appropriate the Board shall have
regard.to the nature of the failure of compliance.

(5) A financial penalty may comprise of either—
(a) asum not exceeding one hundred thousand shillings; or

{b) asum not exceeding one hundred thousand shillings together
with a sum not exceeding ten thousand shillings for each day
that the person referred to in paragraph (2) continues to fail
to comply with its obligations under these Regulations:

Provided that the aggregate sum payable by the director,
manager or similar officer shall not exceed one hundred
thousand shillings

(6) A financial penalty shall be payable to the Board.

37. (1) As soon as practicable after imposing a financial penalty,
the Board shall give notice of the financial penalty to the collective
management organisation on whom it is imposed.

{2) The notice shall state— .

Penalty for non-
compliance.

Demand for
financial penalty.
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(a) that the Board has imposed a ﬁnancxal penalty;
(b} the amount of the financial penalty;

{c) the acts or omissions which the Board considers contravene
these Regulations;

(d) the provisions of these Regulation Wthh the Board considers
are contravened

(e) any other facts which the Board considers justify the
imposition of a financial penalty, and

(f) the period, which shall be not less than 28 days from the date
the notice is received by the person, within which the
financial penalty is to be pald

(3) The Board may rescind a penalty which has been imposed on
a collective management organisation and give the collective
management organisation writteh notice of the rescission.

38, If a collective management organisation on whom a financial
penalty has been imposed is aggrieved by the imposition or the amount
of the financial penalty, the organisation may appeal to the Copyright
Tribunal.

39. Where a financial penalty, or any portion of it, has not been
paid by the time which it required to be paid, the Board may recover
from the collective management organisation on whom the penalty is
imposed any of the penalty which has not been pald as a debt due to the
Board.

40. Where an appeal or a court action is made against the
decision of the Board to impose a financial penalty, the party filing the
appeal is not under an obligation to pay the penalty pending the hearing
and determination of the appeal and such non-payment shall not be
deemed to be a continued violation of the penalty notice or the
obligation giving rise to the penalty.

Appeals.

Recovery of
unpaid penalties.

Penalty not to be
paid during
pendency of
appeal.
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SCHEDULE
FORM CMO 01 (r.3 (1))
THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD

APPLICATION FOR REGISTRATION AS A COLLECTIVE MANAGEMENT
ORGANISATION UNDER SECTION 46 (2) OF THE ACT

Name, email and postal address of the
collective management Organization
Physical address '

Name and address of agent (if any)

Date and registration number of the

Organjzation under the Companies Act,
2015

Number of members of the Organization

Class of copyright owners Represented

We attach herewith all the documents referred to in REGULATION 3 (1) in support of
our application.

Dated at .....o.ocoviivriviernccirricnnasees this e, dayof ................ ,20

Seal of the Collective Management Organisation
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FORM CMO 02 Lo(r.32y .

THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD

-CERTIFICATE OF REGISTRATION OF A COLLECTIVE MANAGEMENT
ORGANISATION UNDER SECTION 46 (2) OF THE ACT

It is hereby certified that

has been registered as a collective management organisation under section 46 (2) of the
Act under registration number .. SRS 1 +] g | |- SNSRI

category of owners of copynght or related ri ghts

Dated at Naifobi this ... ... ccvercrrrervcrecrns 8Y OF v creney 20

....................................

Signature

Executive Director,

The Kenya Copyright Board

Seal of the Board
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FORM CMO 03 (r.3(3»
THE COPYRIGHT ACT, 2001

THE KENYA COPYRIGHT BOARD

APPLICATION FOR RENEWAL OF REGISTRATION OF A COLLECTIVE
MANAGEMENT ORGANISATION

Name, email and postal address of the collective
management Organization )

Physical address

Name and address of agent (if any)

Date of registration

Class of copyright owners

Application number

Registration number

Any change which occurred during the past year (use
separate sheet, if necessary)

We hereby apply for renewal of the registration of the Organization as a collective
management organisation for the period ...,

Seal of the Collective Management Organisationl
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FORM CMO 04 (r.3(3)

THE COPYRIGHT ACT, 2001
THE KENYA COPYRIGHT BOARD

CERTIFICATE OF RENEWAL OF REGISTRATION OF A COLLECTIVE
MANAGEMENT ORGANISATION

This is to certify that the registration of ...........ovviiiiiiiiiinm
FOrthe ...ieeviriviivni v snnnenens o ClaSs Of owners of copyright and related rights
(delete as appropriate) owners Of ...........oiiiiiniiiiiiiiin e 2 Wit
registration NMUMDBET ..........cccecviveermercercrereneninn oo« 1185 been renewed.

The renewed registration will commence on............... dayof ...l expire on the

Dated at Nairobi this ......c.ceeeusereeseesiarsenienes o G8Y OF cevvviiieinniiennns. 2.

Signature(s) .....oovviiiiiiiiii s
Executive Director,
The Kenya Copyright Board

Dated the .....ocoovviiiviiiniiiniiii e 20.......
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FORM CMO 05 (r.3 (3)
THE COPYRIGHT ACT, 2001

THE KENYA COPYRIGHT BOARD -

ANNUAL REPORT AND AUDITED ACCOUNTS FILED UNDER SECTION 47 OF
THE ACT

Name and address of the collective
management Organization

Physical address

Date of registration

Class of copyright and related rights owners

Dated at ............ this

Authorised Signature

Official Stamp of the Collective Management Qrganisation
Made on the 31st August, 2020.

P. KIHARA KARIUKI,
Attorney-General.
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